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For The District Of Columbia Circuit 


No. 16,622 


HENRY B. TURNER, 
Appellant, 


UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The appellant, Henry B. Turner, was tried in the United States 
District Court upon an indictment that charged him and another with 
violations of the Federal Narcotic Laws. A jury returned a verdict 
of guilty against the appellant on all three counts. He was sentenced 


to a term of ten years imprisonment upon each count, the said jsentences 


to be concurrent with each other. This appeal is from that said convic- 


tion. 
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The jurisdiction of this Court is invoked under 28 U.S.C.A. Section 
1291 and Rule 37 of the Federal Rules of Criminal Procedure. 


STATEMENT OF THE CASE 


The appellant, Henry B. Turner, was charged in a three-count 


indictment, along with one John L. Turner, for violations of the Federal 


Narcotics Laws. The three charges arose from an alleged sale of four 


capsules of a heroin mixture to an undercover policeman named Joseph 
W. Heath on April 4, 1961. (J.A. 1) Henry Turner pleaded not guilty 

to the offenses (J.A. 2); and on July 5, 1961, he was tried before District 
Judge Richmond B. Keech anda jury. John L. Turner, who was named 
as a co-defendant, had not been apprehended at the time of the trial and 


Henry Turner was tried alone. 


At the trial Joseph W. Heath was the only Government witness who 
testified as to the details of the alleged offenses. Heath was a Metropoli- 
tan Police Department Private, who was assigned to the Narcotics Squad. 
On April 4, 1961, he was working in an undercover capacity and at about 
4:40 P.M., he met John L. Turner in the 1900 block of 14th Street, N.W. 
He testified that he had a conversation with John Turner, after which they 
rode to the vicinity of the 1400 block of Girard Street in Heath's automo- 
bile. John Turner got out of the car and went into an apartment house on 
the corner, When/he returned, the appellant Henry Turner was with him; 
and they both got into the front seat of the automobile, Henry sitting next 
to Heath and John sat next to the door. After getting into the automobile, 
the officer testified that Henry Turner said "Who do I give the stuff to?” 
Heath said he spoke up to say, "I have got four coming." Henry Turner 
then handed a number of gelatin capsules containing a white powder to 
John Turner. John and Henry Turner then got out of the car and stood 
by the door. After a few moments of conversation, Henry left. John 
Turner re-entered the car and handed Heath four capsules containing 
white powder. (J.A. 3-5). 


‘ Title 26 U.S.C. 4705(a) and 4704; Title 21 U.S.C. 174. 
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Upon further questioning of this witness on direct examination, it 
was brought out that Heath observed Henry Turner giving the capsules 
to John Turner while he was seated in the car and that from then until 
John gave four capsules to the officer after re-entering the car, the 
officer had John Turner continuously under observation. He was at 
all times able to see John Turner's hand. The officer also said that 
prior to the time that Henry Turner came into the automobile with the 
capsules, he had given John Turner Six Dollars ($6.00) of Metropolitan 
Police advanced funds for four capsules of heroin. The officer further 
testified that: no written order was given to either John or Henry Turner 
for the capsules as prescribed by law; the capsules had not come from 
an original stamped package; nor did they contain any stamps ion them. 
(J.A. 6-7) 


Later that day the officer said he made a preliminary field test 
of the contents of the capsules and received a positive reaction. The 


next day he turned them over to another officer. 


On cross examination of the witness Heath, appellant's counsel 
questioned the officer about when, where, and under what circumstances 
he had met John L. Turner and what the relationship between the two 
had been up to the day of the offenses. In response to this series of 
questions, the officer said he couldn't recall the exact day he met John 
L. Turner but it was after he had been appointed as a police officer, 
which was on February 6, 1961. He met John L. Turner in the 1900 
block of 14th Street, N.W., not formally, but he was in a crowd of some 
other known narcotic users. He said that he had associated in that area 
and had become acquainted with some of these people. He had repre- 
sented himself to be a narcotics user to gain their confidence and to 
become familiar with them. In this way he had come to know |John L. 
Turner and during the period of their relationship, he had made pur- 
chases of narcotics from him. (J.A. 7-9) In reference to the transac- 
tion of April 4, 1961, Heath testified on cross examination that he and 


John L. Turner were riding toward 14th and Girard, N.W. at the suggestion 
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of John Turner. John L. Turner did not tell Heath where he was going 
nor did he mention anyone’s name (J.A. 10) The officer admitted that 
prior to this date, he had never been introduced to the appellant, Henry 
Turner, had not had any conversation with him, and that he could not 
recall whether John Turner had ever mentioned the appellant to him 


before (J.A. 11). The rest of the cross examination of this witness 


dealt with what took place after the appellant and John Turner got into 


the officer's car. Specific questions were put to the witness as to the 
details of what was ‘said and done while the three of them were in the 

car and what the officer saw after the appellant and John Turner got 

out of the automobile. The questions were designed to test the officer's 
powers of observation and recollection. After the cross examination of 
this witness, Government counsel interrogated him on redirect examina- 


tion. Upon this examination the following occurred: 


"BY MR. CAPUTY: 


"Q@. Had you ever seen Henry Turner prior to April 
4, 1961? A. Yes, sir, I had. 


"@. About how many times had you seen him? 
A. I don't recall the exact number of times. 


"Q. Where did you see him? A. In the 1900 block 
of 14th Street, Northwest. 


"Q. And at the time that you had seen Henry Turner 
was he alone or was he with someone else? A. With 
someone else. 


"Q. With whom? A. I don't recall the exact name 
but I know they were known users of narcotics. 


"MR. SHORTER: Your Honor — 


"MR. CAPUTY: If Your Honor please, this is per- 
fectly proper. 


“THE COURT: I think he has answered the question. 
There is no question pending. 


"MR. SHORTER: Your Honor, may I object to that? 
‘THE COURT: What is your objection ? 


"MR. SHORTER: His characterization, for one thing. 
I don't see the materiality of it. Having seen this man, there 
is no question of identity in this case. 


5 


"THE COURT: You had better come to the bench. 
(Bench Conference) 


"THE COURT: I don't know Mr. Caputy's point, sir, 
but I would assume from some of your questions that it. 
might be a question of entrapment, If that is so it is per- 
fectly legitimate. Is there going to be entrapment ? 


"MR. SHORTER: This man is not going to testify. 
"THE COURT: You are not answering my question. 


"MR. SHORTER: I don't see that Ican raise entrap- 
ment. 


"THE COURT: Iam not suggesting you do, sir. 


"MR, SHORTER: John L. Turner isn't employed by 
the government and I don't think that Ican — 


"THE COURT: All right sir. You have answered my 
question. You are not claiming entrapment. 


"MR, CAPUTY: Ihave no further questions, Your 
Honor. 


"THE COURT: All right, sir. 


"MR. SHORTER: Your Honor, then as I say the ques- 
tion doesn't become material. It seems to me to be very 
prejudicial in this posture of the case, particularly as I 
have indicated that — 


“THE COURT: I think it is material in relation to the 


setting of the case and because there is a question of him) 


knowing what this man is doing and he knew this man, had 
seen him. I think it is part of the setting and particularly 
in light of the questions you put it looked to me, at least at 
one time, that you were going to raise the defense of entrap- 
ment. I don't think you should go any further but I think 
what you did give was appropriate under the circumstances. 


"MR. CAPUTY: That is all Ihave. 
(End of Bench Conference)" (J.A. 11-12) 


Narcotics officer David Paul testified next for the government: 
that officer Heath had turned the capsules over to him and he in turn 
gave them to Dr. Butler, a chemist employed by the Internal Revenue 
Service of the Treasury Department, on April 10, 1961. | 
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Dr. Butler testified that he analyzed the capsules and found that 
each contained a mixture of heroin hydrochloride and quinine hydro- 
chloride and mannitol and that heroin is a derivative of opium and a 


narcotic drug. Thereafter, the capsules were received in evidence. 


The government rested its case and the appellant rested also, 


without putting on any evidence whatsoever. 


Argument by counsel in summation was had, followed by the Court's 
instructions to the jury (J.A. 14-20). The jury retired, considered the 


case, and later returned a verdict of guilty as to all the three counts. 


Before the appellant was sentenced, the United States Attorney 
informed the Court in writing that the appellant's conviction in this 


case was not a first offense but a subsequent one (J.A. 21). 


The Court sentenced the appellant to a term of ten years in 
prison on each of the counts in the indictment, the said sentences by 


the counts to run concurrent with each other (J.A. 22). 


This appeal followed (J.A. 23). 


CONSTITUTIONAL PROVISIONS, STATUTES, 
AND RULES INVOLVED 


Title 21 United States Code, Section 174: 


Oo 


"Whoever fraudulently or knowingly imports or brings 
any narcotic drug into the United States or any territory 
under its control or jurisdiction, contrary to law, or receives, 
conceals, buys, sells, or in any manner facilitates the trans- 
portation, concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have been 
imported or brought into the United States contrary to law, 
or conspires to commit any of such acts in violation of the 
laws of the United States, shall be imprisoned not less than 
five or more than twenty years and, in addition, may be fined 
not more than $20,000. For a second or subsequent offense 
(as determined under section 7237(c) of the Internal Revenue 
Code of 1954), the offender shall be imprisoned not less than 
ten or more than forty years and, in addition, may be fined 
not more than $20,000. 
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"Whenever on trial for a violation of this section 
the defendant is shown to have or to have had possession 
of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of the 
jury. 

"For provision relating to sentencing, probation, 
etc., see section 7237 (d) of the Internal Revenue Code 
of 1954. (Feb. 9, 1909, ch. 100 Section 2(c), 35 Stat. 
614; Jan. 17, 1914, ch. 9, 38 Stat. 275; May 26, 1922, 
ch. 202, Section 1, 42 Stat. 596; June 4, 1924, ch. 352, 
43 Stat. 657; Nov. 2, 1951; ch. 666, Section 1, 5(1), 65 
Stat. 767; July 18, 1956, ch. 629, Title I, Section 105, 

70 Stat. 570.)"' 


Title 26, United States Code, Section 4704(a): 


(a) General requirement. 


It shall be unlawful for any person to purchase, 
sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original stamped 
package; and the absence of appropriate taxpaid stamps 
from narcotic drugs shall be prima facie evidence of a 
violation of this subsection by the person in whose posses- 
sion the same may be found. . . (Aug. 16, 1954, 9:45 a.m., 
E.D.T., ch. 736, 68A Stat. 550, amended Aug. 31, 1954, 
ch. 1147, Section 8, 68 Stat. 1004.)" 


Title 26, United States Code, Section 4705(a): 


ne Oe eee eee 


"(a) General requirement. 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pursuance 
of a written order of the person to whom such article is 
sold, bartered, exchanged, or given,on aform to be issued 
in blank for that purpose by the Secretary or his delegate 


(Aug. 16, 1954, 9:45 a.m., E.D.T., ch. 736, 68A Stat. 551, 
amended Aug. 31, 1954, ch. 1147, Sections 6, 7, 68 Stat. 
1003; Aug. 1, 1956, ch. 852, Section 12(c), 70 Stat. 909.)" 


Title 26, United States Code, Section 7237(a) 
b), and (d): 


(a) Where no specific penalty is otherwise provided. 


Whoever commits an offense, or conspires to commit 
an offense, described in part I or part Il of subchapter A of 
chapter 39 for which no specific penalty is otherwise provided 
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shall be imprisoned not less than 2 or more than 10 years 
and, in addition, may be fined not more than $20,000. For 
a second offense, the offender shall be imprisoned not less 
than 5 or more than 20 years and, in addition, may be fined 
not more than $20,000. For a third or subsequent offense, 
the offender shall be imprisoned not less than 10 or more 
than 40 years and, in addition, may be fined not more than 
$20,000. 


"(b) Sale or other transfer without written order. 


Whoever commits an offense, or conspires to commit 

an offense, described in section 4705(a) or section 4742(a) 
shall be imprisoned not less than 5 or more than 20 years 
and, in addition, may be fined not more than $20,000. For 
a second or subsequent offense, the offender shall be im- 
prisoned not less than 10 or more than 40 years and, in 
addition, may be fined not more than $20,000. If the of- 
fender attained the age of 18 before the offense and — 


(1) the offense consisted of the sale, barter, exchange, 
giving away, or transfer of any narcotic drug or marihuana 
to a person who had not attained the age of 18 at the time of 
such offense, or 


(2) the offense consisted of a conspiracy to commit 
an offense described in paragraph (1), 


the offender shall be imprisoned not less than 10 or more 
than 40 years and, in addition, may be fined not more than 
$20,000. 


(a) No suspension of sentence; no probation; etc. 
upon conviction — 


(1) of any offense the penalty for which is provided 
in subsection (b) of this section, subsection (c), (h), or (i) 
of section 2 of the Narcotic Drugs Import and Export Act, 
as amended, or such Act of July 11, 1941, as amended, or 


(2) of any offense the penalty for which is provided 
in subsection (a) of this section, if it is the offender's second 
or subsequent offense, 


the imposition or execution of sentence shall not be sus- 
pended, probation shall not be granted, section 4202 of title 
18 of the United States Code shall not apply, and the Act of 
July 15, 1932 (47 Stat. 696; D.C. Code 24-201 and following), 
as amended, shall not apply. . . 


(Aug. 16, 1954, 9:45 a.m., E.D.T., ch. 736, 68A Stat. 860, 
amended Jan. 20, 1955, ch. 1, 69 Stat. 3; July 18, 1956, ch. 
629, title I, Section 103, 70 Stat. 568.)" 


SUMMARY OF ARGUMENT 


The appellant was charged in a three count indictment for) the 
offenses of sale, possession and importation of narcotics that atose 
from the alleged sale of four capsules of heroin to an undercover police 
officer named Joseph Heath on April 4, 1961. Officer Heath was the 
witness called by the Government to testify about the transaction. On 
re-direct examination of this witness by Government counsel during 


the presentation of the Government's case-in-chief, the prosecutor 


deliberately put questions to him that elicited testimony that at times 
| 


before the date of the alleged offenses, the appellant had been seen in 
the company of users of narcotics. The appellant contends that! the ad- 
mission of this testimony over objection constituted prejudicial and 
reversible error. The said testimony was evidence of the appellant's 
unsavory character and under familiar rules of law, the government 

is not permitted to introduce this type of evidence against an accused 
unless it is relevant to the issues or goes to show motive, design, 
knowledge or the like. In this case, this evidence was not admissible 
for any of these purposes and because of the prejudicial effect of same 


upon the rights of the appellant, this was error. 


ARGUMENT 


IT WAS ERROR FOR THE TRIAL COURT TO HAVE ADMITTED THE 

TESTIMONY OF OFFICER HEATH THAT PRIOR TO THE DATE OF 

THE OFFENSES CHARGED HE HAD SEEN THE APPELLANT AT 

TIMES WITH KNOWN USERS OF NARCOTICS. 

The appellant was tried in the court below upon a three count 

indictment that charged him with narcotic law violations in the; sale 
of four capsules of narcotics to an undercover policeman on April 4, 
1961. The policeman, whose name was Joseph Heath, was the principal 
witness for the prosecution. The appellant offered no evidence at the 
trial. Upon questioning of his principal witness on redirect examination, 
government counsel asked the witness whether he had ever seen the 
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appellant before the date of the offense. The witness responded that he 
had seen the appellant at times; and under further questioning said that 
he had seen him at a certain area with "known users of narcotics." 
This testimony was objected to by appellant's counsel, and over this 
objection the trial court permitted it to stand. Appellant's sole conten- 
tion on this appeal is that the admission of this evidence prejudiced his 


right to a fair trial, for which this court should reverse his conviction. 


This testimony of the witness Heath was elicited by the government 
during the presentation of its case-in-chief. As will be shown herein, it 
was inadmissible because it was irrelevant. Its only effect was to prej- 
udice the minds of the jury. It was irrelevant because it did not bear 
upon any of the issues in the case. The elements of the offenses charged 
in the indictment, which the government was attempting to prove through 
the witness Heath, were the possession of four capsules of narcotics by 
the appellant, and the sale, or the participation in a sale, by the appellant 
of the capsules to the officer. It was not material to the proof of these 
elements to show that at times in the past the appellant had been seen 
in the company of users of narcotics. Officer Heath's testimony that the 
appellant here complains of can be best classified as previous conduct 
that may or may not be criminal in itself but which evidences bad 
character by evil associations. The law respecting the admissibility 


of this type of evidence in a criminal prosecution during the prosecution's 


case-in-chief is clear: The general principle is that all facts affording 


any reasonable inference as to the act charged are relevant and admissible, 
including facts showing design, motive, knowledge, or the like, where 

these matters are in issue or relevant. To this general principle there 

is the important exception, that conduct tending and offered to show bad 
moral character as evidenced is inadmissible. Wigmore on Evidence, 

3rd Edition, 1940, section 216, page 716. 


The Supreme Court stated the rule, and its reasons, in the landmark 
case of Michelson v. United States (1948), 335 U.S. 469, 69 S.Ct. 213, 93 
L.Ed. 168, when it said: 
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"Courts that follow the commonlaw tradition almost 
unanimously have come to disallow resort by the prosecu+ 
tion to any kind of evidence of a defendant's evil character 
to establish a probability of his guilt. Not that the law in- 
vests the defendant with a presumption of good character, 
Greer v. United States, 245 U.S. 559, 62 L.Ed. 469, 38 
S.Ct. 209, but it simply closes the whole matter of charac- 
ter, disposition and reputation on the prosecution's case- 
in-chief. The state may not show defendant's prior troub], 
with the law, specific criminal acts, or ill name among hi 
neighbors, even though such facts might logically be per- 
suasive that he is by propensity a probable perpetrator of 
the crime. The injury is not rejected because character 
is irrelevant; on the contrary, it is said to weigh too much 
with the jury and to so overpersuade them as to prejudge 
one with a bad general record and deny him a fair oppor- 
tunity to defend against a particular charge. The over- 
riding policy of excluding such evidence, despite its ad- 
mited probative value, is the practical experience that its 
disallowance tends to prevent confusion of issues, unfair 
surprise and undue prejudice." (335 U.S. pp. 475-476) 


The rule that evidence to show the accused's unsavory character 
is not admissible during the government's case-in-chief is amply demon- 
strated by the decision of the Second Circuit in the case of United States 
v. James (1953), 208 F.2d 124. In many respects that case is identical 
to the instant one. There the appellant had been tried for Federal 
narcotic law violations. In the government's case-in-chief, a federal 
narcotics officer gave testimony on direct examination that disclosed 
that the appellant had been arrested by narcotic officers before his ar- 
rest in the case on trial. The appellant did not testify in the case. On 
appeal from his conviction, the Circuit Court reversed the trial court 
and its holding treated only with the error of admitting the offi¢er's 
testimony. The court said: 

"| , The appellant did not testify and no evidence 
to show his unsavory character was admissible, not because 
of its irrelevance, but because of a dominant policy which 
recognizes that what tends to show a likelihood that the ac- 
cused had flouted the law at some other time is too apt to 


be given undue weight by the jury and to prejudice his right 
to a fair trial on the instant charge. Michelson v. United 


States, 335 U.S. 469, 475, 476, 69 S.Ct. 213, 83 L.Ed. 168; 
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Boyd v. United States, 142 U.S. 450, 12 S.Ct. 292, 35 L.Ed. 
1077; United States v. Modern Reed & Rattan Co., Inc., 2 
Cir., 159 F.2d 656. 


* * * 


"Nor was there any applicable exception to the 
general rule of exclusion. Identity was not an issue nor 
was specific intent an essential element of the crime 
charged. Moreover, the evidence is colorless as to in- 
tent or previously conceived design to commit that crime. 
Jt did not reveal the nature of the offense for which the 
appellant had previously been arrested. The effect of 
the introduction of this testimony was too clearly to show 
a proclivity to commit crime and thus blacken, to his prej- 
udice, the character of the appellant, who did not by testi- 
fying make that an issue, to permit the erroneous admis- 
sion of it to pass as harmless error. United States v. 
Krulewitch, 2 Cir., 145 F.2d 76, 156 A.L.R. 337; Paris v. 
United States,'8 Cir., 260 F.529; Coulston v. United States, 
10 Cir., 51 F.2d 178." 


The significance of the opinion of the Court in the James case, supra, 


in relation to the present case are the conclusions that: (1) there was no 


applicable exception to the general rule of exclusion; and (2) the error was 
not harmless. 


Evidence of unsavory character of the defendant in a narcotics case 
does not touch upon any of the issues, nor is it relevant, in such a prosecu- 
tion. To show that the accused had been previously arrested, as in the 
James case, or had been seen with users of narcotics, as in this case, 
does not in either instance prove intent, design, motive, identity, knowledge, 
or absence of mistake. It matters not that the facts offered consist of past 
misconduct, which may be deemed non-criminal, as could be argued in this 
case. The rule is the same whether the conduct is criminal or non-crimi- 
nal. The testis whether the evidence blackens the character of the accused. 
On this matter Wigmore has said: 

"On the other hand, where the facts offered consist 

of past misconduct, whether criminal or not, and being 

offered to show design, motive, intent, knowledge, or the 

like, are determined not to be relevant for any such pur- 


pose, it follows, as of course, that they are also obnoxious 
to the character-rule and must be excluded. If they had 
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been.innocent (as. Mr. Justice Brockenbrough points out 
above), 'yet they ought to be excluded, being irrelevant’; 
but where they involve past misconduct, 'they are not only 
irrelevant, but they do injury’, because they prejudice the 
accused by invoking his character, ‘and for this additional 
reason they ought to be excluded.'" 


The James case, above, does not stand alone in holding that it is 


not harmless error for the prosecutor to interject evidence of the 
accused's bad character in a criminal case, when it is not relevant 

or related to the issues. The old case of Porter v. State (1912), 8 Okla. 
Cr. 64, 126 P. 699, had this to say on the subject. 


" | | . The insinuation which they conveyed was that 
appellant was an all-around bad man and a horse thief. It 
presented a style of prosecution of which this court does 
not approve. No man should be clothed with sanctity or 
visited with condemnation simply because he is accused 
of crime. He is entitled to fair treatment on his trial, and 
the presumption of innocense is his legal right until he has 
been convicted by the jury. It would be reproach to our 
courts to allow a defendant to be convicted by unfair means. 
A verdict should be based upon evidence, and not upon sus- 
picion and prejudice. . 

* * * 


"|. . We cannot treat this matter as harmless error, 
because we know from personal experience that if suspicion 
is permitted by law to enter the jury box it is far more damag- 
ing to a party upon trial than legal evidence would be. Legal 
evidence may be rebutted or explained; but no lawyer ever 
lived who can defend against suspicion and prejudice. Every 
man indicted for crime has a right to a fair trial. This right 
is denied when counsel for the state are permitted to throw 
suspicions as firebrands into the jury box against the defend- 
ant. When these suspicions are of a character to excite prej- 
udice against a defendant, they cannot be said to be harmless. 
We cannot understand when prosecuting attorneys will insist 
on heedlessly and needlessly injecting errors of this kind 
into a trial. The only way we can put an end to this evil is to 
set aside verdicts where such practices are resorted to under 
circumstances calculated to injure a defendant. If this kind 
of practice is tolerated, the doctrine of harmless error would 
become a rank injustice." 
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In the instant case the prosecutor deliberately and purposely 


propounded the questions to the officer and elicited the answers from 
him about the appellant's past conduct. The questions were asked for 
the sole purpose of prejudicing the appellant in the eyes of the jury. 
The appellant, accordingly, asks that this Court not give its approval 
to this reprehensible style of procedure. See Webb v. State (1957), 311 
P.2d 819. 


CONCLUSION 


Therefore, upon the basis of the error set out herein that prej- 
udiced the appellant's right to a fair trial, he respectfully moves this 


Court to reverse his conviction. 


Respectfully submitted, 


JOHN A. SHORTER, JR. 


508 Fifth Street, N.W. 
Washington 1, D. C. 
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JOINT APPENDIX 


[Filed June 12, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on April 27, 1961, Sworn in on May 2, 19 


UNITED STATES OF AMERICA Criminal No. 467-61 
v. ; Grand Jury No. Orig. 
I. JOHN L. TURNER Violation: 26 U.S.C. 4705(a) 
2. HENRY B. TURNER 4704(a) 
21 U.S.C. 174 
(Sale, possession and facilitation 
of concealment and sale of a nar- 
cotic drug, knowing same to have 
been imported contrary to law) 
INDICTMENT 
The Grand Jury charges: 
On or about April 4, 1961, within the District of Columbia, John 
L. Turer and Henry B. Turner did sell, barter, exchange and give away 
to Joseph W. Heath, a narcotic drug, that is, four capsules containing a 
mixture totaling about 130 milligrams of heroin hydrochloride , quinine 
hydrochloride and mannitol, not in pursuance of a written order, written 
for that purpose, from the said Joseph W. Heath, as provided by law. 
SECOND COUNT 
On or about April 4, 1961, within the District of Columbia, John 
L. Turner and Henry B. Turner purchased, sold, dispensed and distributed, 


not in the original stamped package, and not from the original stamped 


package, a narcotic drug, that is, four capsules containing a mixture total- 


ing about 130 milligrams of heroin hydrochloride, quinine hydrochloride 
and mannitol. This is the same heroin hydrochloride which is mentioned 


in the first count of this indictment. 
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THIRD COUNT 

On or about April 4, 1961, within the District of Columbia, John L. 
Turner and Henry B. Turner facilitated the concealment and sale of a nar- 
cotic drug, that is, four capsules containing a mixture totaling about 130 
milligrams of heroin hydrochloride, quinine hydrochloride and mannitol, 
after said heroin hydrochloride had been imported, with the knowledge of 
John L. Turner and Henry B. Turner, into the United States contrary to law. 
This is the same heroin hydrochloride which is mentioned in the first and 
second counts of this indictment. 


/s/ David C. Acheson 
Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 
/s/ 


Foreman. 


[Filed June 20, 1961] 


UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA 
v. 


#2, HENRY B. TURNER, 
Defendant 


Criminal No. 467-61 
Charge - Federal Narcotics Laws 


) 
) 
) 
) 
) 


PLEA OF DEFENDANT 
On this 20th day of June, 1961, the defendant Henry B. Turner, 
appearing in proper person and by his attorney, John A. Shorter, Jr., Esq., 
being arraigned in open Court upon the indictment, the substance of the 


charge being stated to him, pleads not guilty thereto. 
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The defendant is committed to the District of Columbia Jail and 
bond is set in the sum of $2 500.00. 
By direction of 


David A. Pine 
Presiding Judge 
Criminal Court # Assign. 


Present: HARRY M. HULL, Clerk 


United States Attorney By /S/ Paul A. Rosen 
By Victor W. Caputy Deputy 
Sistant United States Attorney 


R. Frye 
Official Reporter 


[Filed August 28, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C., 
July 5, 1961, 3:15 p.m. 
BEFORE THE HONORABLE RICHMOND B. KEECH, United States 
District Judge, Trial. 
* * 
JOSEPH W. HEATH 
was called to the stand by the government, duly sworn and ee as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Would you state your name and assignment, sir? A. Joseph 
W. Heath, Private, Narcotics Squad, Metropolitan Police Department. 
Q. And what was your assignment, sir, on April 4, 1961 ? A. I 
was working in an undercover capacity. 
Q. Where, sir? A. With the Metropolitan Police Department, Nar- 
cotics Squad. 
Q. In the District of Columbia? A. Yes, sir. 


4 


Q. Now, directing your attention, sir, to April 4, 1961, did you work 

that day? A. Yes, sir,I did. 

Q. In an undercover capacity? A. Yes, sir. 

* * * * * 

Q. Now, directing your attention, sir, to April 4, 1961, during your 
work in an undercover capacity did you see this defendant or the other per- 
son named John L. Turner? A. Yes. sir,I did. 

Q. Would you tell the court and the jury about where you did see 
him? A. I met John Turner about 4:40 p.m. in the 1900 block of 14th Street 
and after conversation we went to the 1400 block of Girard Street where 
John Turner got out of the car and went into an apartment house and came 
back with the defendant , Henry Turner. 

* * * *x * 
THE COURT: Did you have a conversation with him? 
THE WITNESS: Yes. 

BY MR. CAPUTY: 

Q. Where did you go? A. Then we went to the 1400 block of Girard 
Street, Northwest. 

Q. How did you get there? A. In my automobile. 

Q. What happened when you got there? A. John Turner got out 
of the car and went into an apartment house. 

Q. Whereabouts? A. On the corner of 14th and Girard Street, 
Northwest. 

Q. All right. Then what happened? A. When he returned, the 


defendant Henry Turner was with him and Henry Turner and John Turner 


entered my car, Henry Turner getting in first and sitting next to me. He 


then said who do I give the stuff to, meaning the narcotics which he had a 
number -- 

MR. SHORTER: Your Honor, may I object to that. 

THE COURT: Meaning what, sir? 

MR, SHORTER: The characterization that the officer just made. 
I think the officer just said, Who do I give the stuff to, meaning narcotics. 
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If this is part of the conversation then I don't object but this is his inter- 
pretation. 
THE COURT: When you say meaning narcotics, was that your in- 
terpretation ? ; 
THE WITNESS: This is the term used for narcotics. 
THE COURT: All right, sir. Suppose you just repeat what was 
said, will you, officer? | 
THE WITNESS: He said who do I give the stuff to and I said I have 
got four coming. He then handed a number of gelatin capsules containing 
a white powder to John Turner and then he said this is my play brother. 
We have the same name and you fellows -- the defendant Henry Turner 
said you fellows do something for me. I need 75 cents. So I gave him 75 
cents. 
Then he and John Turner got out of the car and stood by the door and 
John Turner said something to the defendant Henry Turner and then Henry 
Turner left and John Turner got back into the car and handed me four cap- 
sules containing a white powder. 
BY MR. CAPUTY: 


Q. Now, at the time that you say he handed John Turner |capsules 


containing a white powder , who handed John Turner capsules containing 
a white powder? A. The defendant Henry Turner. 
Q. And in what way were they received by John Turner, these cap- 
sules? A. John Turner received them in his right hand. 
Q. Now, at the time, what, if anything, did John Turner do with the 
capsules at the time he received them from Henry Turner in his right hand? 
A. He held them there in his right hand. 
Q. Now, at the time John Turner and Henry Turner got out of the 
car, what, if anything, did John Turner do with these capsules?) A. He 
still had them in his right hand. 
Q. Did you have John Turner under observation from the time he 
received the capsules? A. Yes, sir, I did. 
Q. Were you in a position to see his hand, too, sir? A, Yes, sir. 
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Q. Did any other person approach John Turner or Henry Turner 
at the time they got out of the car? A. No, sir. 

Q. Now, prior to the time that Henry Turner came into the auto- 
mobile with the capsules, did you, sir, give any money to John Turner? 
A. Prior, yes, sir. 

Q. How much? A. I gave him $6 of Metropolitan Police Depart- 
ment advanced funds. 


Q. What for? A. For four capsules of heroin. 


Q. Now, at the time that you gave that money to John Turner and 


also at the time that you received the capsules from John Turner which 
capsules were given by Henry Turner to John Turner, did you give either 
John Turner or Henry Turner a written order in return for those capsules 
as prescribed by law? A. No, sir,I did not. 

Q. Now, these capsules that you received from John Turner which 
were received by John Turner from Henry Turner, did they come from an 
original stamped package? A. No, sir, they did not. 

Q. Did they contain any stamps on them, sir? A. No, sir. 

Q. Now, after you received the capsules from John Turner, then 
where, if anywhere, did you go? A. Itook John Turner to 15th and U 
Streets, Northwest, and I then went home and made a preliminary field 
test and received a positive reaction. 

Q. Now, what, if anything, did you do with these capsules which 
you received from John Turner which capsules had been given to John 
Turner by Henry Turner, what did you do with them? A. I put them into 
a cream colored envelope and turned them over to Detective Paul in the 
presence of Detective Didone. 

* * * * * 

MR. CAPUTY: Your Honor, may I have the small envelope and 
contents marked as government Exhibit 1-A for identification and may I 
have the large envelope marked as government's Exhibit 1 for identifica- 

tion? 

THE COURT: Yes, sir. 
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(Government's Exhibit {-A and Govern- 
ment's Exhibit No. 1 marked for iden- 
tification). 


BY MR. CAPUTY: 
Q. I show you, sir, what has been marked as Government's Exhibit 
1-A for identification, a small cream colored envelope and I ask you to 
examine it and tell us whether you can identify the envelope and its con- 
tents? A. Yes, sir, Ican. 


Q. How do you identify the envelope and the contents? Would you 


examine it and see what the contents are and how do you identify) it? A.I 
| 


have my initials on the envelope. 
Q. Is that the way you identify it? A. Yes, sir. 
Q. Now, what, if anything, is contained in the small envelope, 
Government's Exhibit No. 1-A for identification? A. Four gelatin cap- 
sules containing a white powder. 
Q. Now, when was it that you first saw the four gelatin capsules 
contained in Government's Exhibit 1-A for identification? A. When the 
defendant Henry Turner had them in his hand. 
Q. Now, from whom did you get them, sir? A. I got them from 
John Turner. 
Q. Now, this that you testified to, sir, did that take place here in 
the District of Columbia? A. Yes, sir, it did. 
* * * 
CROSS EXAMINATION 
BY MR. SHORTER: 
* * * * * 
Q. Now, when did you first meet John L. Turner? A. I don't re- 
call the exact date, sir. 
Q. Was it before or after you began serving as a police officer ? 
A. After. 
Q. Could you tell me where it was that you first met him, sir? 
A. It was in the 1900 block of 14th Street, Northwest. 
Q. Were you introduced to him by someone, sir? A. /Well, not 
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formally. He was just ina crowd of some other known narcotic users. 


Q. Are you trying to tell me, sir, that Mr. John L. Turner was 
known to you as a narcotic user at the time you first met him? A. Yes, 
sir, he was. 

Q. Now, had you previously been introduced to some of these per- 
sons whom you described as known narcotic users? How did you become 
acquainted with them, sir? A. Well, from association of just being in the 
area where these people were. 

Q. Now, at that time you were engaged in your duties as an under- 
cover officer for the Narcotics Squad, were you not? A. Yes, sir. 

Q. Now, when you first became acquainted with these people, who 
did you represent yourself to be? A. Just as Joe Heath. 

Q. Did you indicate, sir, as being a narcotics user yourself? 

A. Well, yes. 

Q. That was to gain their confidence, I take it? A. Yes. 

Q. And become familiar with them? A. Yes, sir. 

Q. Approximately when was it that you first knew Mr. Turner, Mr. 
John L. Turner? A. Well, it was shortly after I started my investigation 
in the Northwest area. It was some time approximately in March. 

Q. Now, before April 4, the date we are concerned with here, how 
many times had Mr. Turner been in your company ? 

MR. CAPUTY: Which Turner? 

BY MR. SHORTER: 

Q. Mr. John L. Turner been in your company from the time you 
met him up to then, sir? A. Well, quite a few times. I had made previous 
buys from John L. Turner. 

Q. You would say many times, sir? A. Yes, sir. 

Q. And you also added something about making buys from him. Do 
you mean by that, sir, that you had purchased narcotics from him? A. Yes, 
sir, I had. 

Q. Now, from your contact and association with Mr. John L. Turner, 


did you conclude, sir, that he was selling narcotic drugs? A. Well, he had 
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made connections or he had gone to people who were selling it to) purchase 
narcotics from them for me. 
* * * * * 
Q. Well, now, in order that we might clearly understand |your re- 
lationship with Mr. John L. Turner, you had gained his confidence, so to 
speak? A. Yes, sir, I had. 
Q. By being in his company and by being around people with whom 
he had associated with? A. Yes, sir. 
Q. And, of course, he didn't know you were an undercover agent -- 
A. No, sir. 
Q. -- of the Metropolitan Police Department? A. No, sir, he didn't. 
Q. Now, he was not employed by you to work as a so-called special 
employee, was he? A. No, sir. 
* * * * * 
Q. Did you ever ask Mr. John L, Turner to buy narcotics for you? 
A. No, sir, I did not. | 
Q. He just volunteered to do this for you, sir? A. Well, usually 


we would meet and he would ask me if I were looking. 


Q. Looking for what, sir? A. For narcotics. This is 4 phrase 


which means do you want to buy some narcotics and I would say yes and 
he would ask me if I wanted him to cop for me or to purchase for me and 


I would answer in the affirmative. 
* * * * * 


Q. Now, on April 4, 1961, you happened to have seen Mr. Turner 
in the 1900 block of 14th Street. Is that correct? A. Yes, sir. 
Q. Now, who was with you at that time, sir? A. I was alone. 
Q. I thought I heard you say that you were driving in an automo- 
bile? A. Yes, sir. 
Q. Now, you had a conversation with Mr. Turmer when you first 
saw him, didn't you? A. Yes, sir, I did. 
Q. And as a consequence of that you went to the 1400 block of 
Girard Street? A. Yes, sir. 
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Q. Now, before Mr. Turmer got out of your automobile you gave 


him something, didn't you? A. Yes, sir, I did. 


Q. Now, what did you give him? A. I gave him $6 of Metropolitan 


Police Department advanced funds. 

Q. Now, as you were riding up towards this location with Mr. John 

L. Turner, did he mention anyone's name ? A. No, sir, he did not. 

Q. You didn't know where he was going, did you? A. Well, he gave 
me the location. 

He said 14th and Girard Street? A. Yes. 

He said 14th Street? A. Yes, sir, 14th and Girard. 

. Now, you didn’t know where he was going, did you? A. No, sir. 

So far as the exact address is concerned? A. No, sir, I did not. 

He didn't tell you who he was going to see, did he? A. No, sir. 

* * * * * 

When he left the apartment the defendant Henry L. Turner was 
with him, was he not? A. He went around the corner to 14th Street and 
when he came back from 14th Street, the defendant Henry L. Turner was 
with him. 

* * * * * 

Q. Now, prior to this had you ever been in the company of -- let 
me ask you this: Prior to this, had you ever said anything to Mr. Henry 
Turner? A. No, sir, I had not. 

Q. Had you ever been introduced to him, sir? A. No, sir. 

Q. Now, when you next saw Mr. John Turner, you say he was com - 
ing from around 14th Street. Were you in or out of your automobile ? 

A. Iwas in my automobile. 

Q. And at that time Mr. Henry Turner was with him? A. Yes, sir. 

Q. Now, according to you, they both got into the automobile, did 
they not? A. Yes, sir, they did. 

Q. Mr. Henry Turner getting into the front seat? A. Both of them 
in the front seat. 

Q. Now, tell us, if you will, what the first thing that was said by 
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either the three of you after Mr. Henry Turner and Mr. John Turner got 

into the car? A. The defendant Henry Turner said who do I give|the stuff to. 
Q. Now, so far as you know -- lam asking you insofar as you know, 

were you known to Mr. Henry Turner ? A. He had seen me. 


Q. That is not the question. Were you known to him? A, Well, 


how do you mean known? 
Q. Had you ever been introduced to him? A. No, I had not. 
Q. Had he ever spoken to you, sir, had any conversation with you? 


A. No conversation, no. 
Q. Had he ever seen you, sir, SO far as you know with Mr. John 
Turner? A. Possibly because John Turner and I were together quite fre- 
quently. 
Q. Now, let me ask you this: Had you ever prior to this|visited 
the Lotus Restaurant? A. No, sir,I had not. I have never been there. 
Q. Now, before April 4, 1961, did you know that was where this 
defendant was working? A. No, sir,I did not. 
Q. Had Mr. John Turner ever mentioned this defendant t to you 
prior to April 4,1961? A. I don't recall. 
* * * * * 
Q. Now, did you see him count four of anything out to Mr. John 
Turner, or did he count four of anything out to you, sir? A. No, sir. 
He had a quantity of capsules. 
Q. You say a quantity. Did it appear to be more than four or less 
than four? A. I can't say but he did hand him at least four. 
Q. You did see at least four? A. Well, I received four| capsules. 
Q. Mr. Witness, Iam asking you what you saw in Mr. Henry Turn- 
er's hand, as you testified. A. Yes. 
Q. You saw a quantity of capsules in his hand? A. Yes. 
Q. And you saw him hand Mr. John Turner something?) A. Yes, sir. 
* * * * * 
Q. Now, let me ask you, sir, did Mr. Henry Turner show any re- 
luctancy to hesitancy to hand a quantity of something to Mr. John Turner 
| 


in your presence, sir? A. No, he did not. 
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Q. Did he say I don't know this man sitting here? A. No, he didn't. 

Q. According to you this wasn't candy they were handing back and 
forth, was it? A. No, it was not. 

* * * * * 

Q. Was there much conversation between the three of you or say 
the two of them or any of you while in the car before they got out of the 
automobile? A. Well, not a lot of conversation. He asked who did he give 
the stuff to and then he said they were play brothers and then he asked for 
75 cents. 

* * * 
REDIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Had you ever seen Mr. Henry Turner prior to April 4, 1961? 
A. Yes, sir, I had. 

Q. About how many times had you seen him? A. I don't recall 


the exact number of times. 


Q. Where did you see him? A. In the 1900 block of 14th Street, 
Northwest. 


Q. And at the time that you had seen Henry Turner, was he alone 
or was he with someone else? A. With someone else. 

Q. With whom? A. I don't recall the exact name, but I know they 
were known users of narcotics. 

MR. SHORTER: Your Honor -- 

MR. CAPUTY: If Your Honor please, this is perfectly proper. 

THE COURT: I think he has answered the question. 

There is no question pending. 

MR. SHORTER: Your Honor, may I object to that ? 

THE COURT: What is your objection? 

MR. SHORTER: His characterization, for one thing. I don't see 
the materiality of it. Having seen this man, there is no question of identity 
in this case. 

THE COURT: You had better come to the bench. 
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(Bench Conference). 

THE COURT: I don't know Mr. Caputy's point,sir, but I would as- 
sume from some of your questions that it might be a question of entrap- 
ment. If that is so, it is perfectly legitimate. 

Is there going to be entrapment ? 

MR, SHORTER: This man is not going to testify. 

THE COURT: You are not answering my question. 

MR. SHORTER: I don't see that I can raise entrapment. 

THE COURT: I am not suggesting you do, sir. 

MR, SHORTER: John L. Turner isn't employed by the government 
and I don't think that I can -- 

THE COURT: All right, sir. You have answered my question. 
You are not claiming entrapment. | 

MR. CAPUTY: I have no further questions, Your Honor. 

THE COURT: All right, sir. 

MR. SHORTER: Your Honor, then as I say the question doesn't be- 
come material. It seems to me to be very prejudicial in this posture of 
the case, particularly as I have indicated that -- 

THE COURT: I think it is material in relation to the setting of the 
case and because there is a question of him knowing what this man is doing 
and he knew this man, had seen him. I think it is part of the setting and 
particularly in light of the questions you put it looked to me, at least at 
one time, that you were going to raise the defense of entrapment. 

I don't think you should go any further but I think what you did give 
was appropriate under the circumstances. 

MR. CAPUTY: That is all I have. 

(End of Bench Conference). 

BY MR. CAPUTY: 

Q. Now, you were asked by counsel, sir, what, if anything, hap- 
pened to the capsules in the hand of John Turner opening or closing the 
door? A. Yes, sir. 


Q. Let me ask you this, sir: At the time that Henry Turner entered 
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the car were you in a position to see him hand John L. Turner these four 
35 capsules or a group of capsules? A. Yes, sir, I was. 
Q. And these capsules that were handed by this defendant Henry 
Turner to John Turner in your presence, did they contain a white substance, 
sir? A. Yes, sir, they did. 
* * * 


Washington, D.C., 
July 6, 1961, 10:00 a.m. 


* * * 
THE COURT: All right. 
MR. CAPUTY: At this time the government will rest. There is 
another police officer and I will tender him to the defense, Officer Didone. 
THE COURT: All right, sir. The exhibits have been received? 
MR. CAPUTY: Yes. 
MR. SHORTER: In view of this, Your Honor, I would also rest my 
case for the defendant. 
* * * * 
CHARGE BY THE COURT 
THE COURT: Ladies and Gentlemen, you will soon have for your 


consideration and determination the guilt or innocence of the defendant 


Henry Turner who stands charged before you in a three count indictment 
with violations of the Federal Narcotic Laws. 

It will not be my purpose to detail to you the three counts because 
you will be permitted to take with you into the jury room the indictment. 

You will note that there are two defendants named in this case, 
John L. Turner and Henry B. Turner. You have for your consideration at 
this time the guilt or innocence of the defendant Henry B. Turner only. 

I have said to you that there are three counts which charge three 
separate violations of the Federal Narcotic Laws. 

As counsel has indicated to you it is the duty of the court to instruct 
you as to the law of the case, namely, the rules and principles which shall 
guide you in determining the issues in the case and you will be controlled 


thereby. 
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On the other hand, you ladies and gentlemen are the sole judges of 
the facts and it will be for you to determine all issues of fact from the testi- 
mony adduced from the witness stand and reasonable inferences to be de- 
duced from proven facts and in conformity with your recollection thereof. 

Counsel for the government and counsel for the defense each have 
the right to make opening statements, if they see fit, indicating to you what 

they hope to be able to show for their respective sides and at the 
conclusion of the case to sum-up, as we Say, indicating to you what they be- 
lieve in fact they have been able to show for their respective sides. 

This is a duty and privilege of counsel. The court merely states to 
you that statements of counsel, whether they be government counsel or de- 
fense counsel do not constitute evidence in the case and further, that if your 
recollection be at variance with the recollection of either counsel so far as 
facts are concerned or if the court said something to you which you con- 
strued to be intended to be a statement of fact by the court and it does not 
confrom with your recollection of the facts, you will disregard what the 
court or counsel said. The reason being that you are the sole judges of the 
facts and you will determine all issues in the case by your recollection of 
the facts. 

The mere fact that a defendant has been indicted, as indicated by 
the paper which I have displayed to you, is not to be construed as evidence 
in the case. It is not. The sole purpose of an indictment is to advise a de- 
fendant of the charge or charges which he must face when the case comes 


on for trial. To repeat, it is not evidence. 


Every defendant in a criminal case is presumed to be innocent and 
| 


this presumption of innocence attaches to a defendant throughout 
the trial. The burden is upon the government to prove beyond a| reasonable 
doubt each essential element of each count and unless the government sus- 
tains this burden then you must find a defendant not guilty as to such count 


or counts. 


You may well ask what is meant by the phrase, a reasonable doubt. 
It does not mean any doubt whatsoever. Proof beyond a reasonable doubt 
is proof to a moral certainty and not necessarily proof to an absolute or 


mathematical certainty. | 
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By a reasonalbe doubt, as the name implies, is meant a doubt based 
on reason and not any whimsical or capricious conjecture. It is a doubt 
which is reasonable in view of all the evidence. 

Therefore, if after an impartial comparison and consideration of 
all the evidence you can truthfully say that you are not satisfied with the 
guilt of a defendant, then you have a reasonable doubt, but if after such 
impartial comparison and consideration of all the evidence in the case, 
you can candidly say that you have an abiding conviction of a defendant's 
guilt, such conviction as you would be willing to act upon in relation to your 
own personal affairs, then you have no reasonable doubt. 

I have said to you that you are the sole judges of the facts and so 
too are you the sole judges of the credibility of the various witnesses who 
have appeared before you. That means the worthiness of belief of the wit- 
ness. 

In determining the credibility of a witness, you take into considera- 
tion his demeanor or manner on the stand, whether he impresses you as 
a truth-telling individual, his knowledge of the facts and circumstances 
about the case, his interest or bias or prejudice for or against the defend- 
ant, if any be shown, and then from all these facts and circumstances, it 
is for you to give the proper weight to the testimony of each witness who 


has appeared before you. 


As counsel has said, no inference of guilt flows from the failure of 
a defendant to take the stand in his own behalf. 


In resolving issues of fact, in court as well as in the ordinary af- 


fairs of life, there are two types of evidence which may be utilized in de- 
termining those issues. 

One is known as direct evidence and the other is indirect or cir- 
cumstantial evidence. Direct evidence is the testimony of a person as to 
what he saw or what he heard. 

Indirect or circumstantial evidence flows from proven facts which 

by experience have been demonstrated to show the result of such 


proven facts. 
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In other words, it is the inference which may be gleamed from 


proven facts. For example, if you see a track of a rabbit in the snow you 
know that a rabbit has been there just as well as if in fact you saw the rabbit. 

In this case there has been both types of evidence, direct and cir- 
cumstantial. A jury is entitled to and should consider both types of evi- 
dence. Indeed, a jury may be more convinced by circumstantial or indirect 
evidence than by direct evidence, but the rule of law is that whether the 
evidence be direct or circumstantial or a combination of the two, before 
you may find a person guilty of a criminal offense, you must find|that the 
evidence in the case adds up to proof beyond a reasonable doubt. 

Count one in substance charges that this defendant did sell, barter, 
exchange and give away to Joseph W. Heath a certain narcotics drug and 
did so without receiving a written order from the Secretary of the Treasury. 

Now, I first call your attention to this fact: You will note) from the 
indictment that it provides that the defendant Henry Turner did sell, barter, 
exchange and give away. That is in the conjunctive. The court states to 
you that if you find that any one of the items enumerated be proven beyond 

a reasonable doubt, that count would be satisfied in that regard. 

For example, if you find that he did sell or did barter or did ex- 
change or did give away, that would satisfy that part of the indictment be- 
cause the statute on which this count and the other counts are based is in 
the disjunctive as distinguished from the conjunctive as written in the in- 
dictment. 

It is unlawful in the District of Columbia to make any sales of nar- 
cotics except pursuant to a written order filled out in blank form issued 
by the Secretary of the Treasury. 

The purpose of this provision being to control and supervise the 
legitimate traffic in narcotics such as is needed occasionally by| physicians 
and to suppress the illicit traffic in narcotics. 

As a matter of law you are instructed that heroin hydrochloride is 
a narcotics drug within the meaning of the statute. 

If you find that this defendant did sell, barter, exchange or give away 
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a narcotic drug and did so without receiving a written order form from 
the Treasury Department, then you may find this defendant guilty as charged 
in count one. 

If you find that the government failed to prove any one of the es- 
sential elements, then you will find the defendant not guilty as to count one. 

I now turn to count two. The statute on which this count is based 
provides that it shall be unlawful for any person to sell, purchase, dis- 
pense or distribute narcotic drugs except in the original stamped package 
or from the original stamped package. 

In other words, the violation consists of purchasing, selling or 
dispensing or distributing a narcotic drug except in the original stamped 


package or from the original stamped package. 


Heroin hydrochloride is a narcotics drug within the meaning of the 


statute. 

The law as to this count, namely, count two, does not require di- 
rect proof of a purchase or sale or dispensing or distribution of the drug, 
for the statute goes on to say this: 

"The absence of an appropriate tax paid stamp for a narcotic 
drug shall be prima facie evidence of a violation of this sub sec- 
tion by the person in whose possession the same may be found.” 
In other words, if it is proven and beyond a reasonable doubt that 

this defendant had possession of this drug and that while in his possession 

there were no appropriate tax paid stamps for those drugs, those facts 
constitute prima facie evidence of a violation of the statute and 

you the jury may find the defendant guilty on count two, if it sees fit to 

do so, without requiring any further proof. 

In other words, if you find that this defendant was in possession 
of a narcotic drug and that there were no stamps thereon, then you may, 
if you see fit, find the defendant guilty thereof unless such possession be 
explained to your satisfaction. 

If you find that the government failed to prove any one or more of 
the essential elements as to count two, then you would find the defendant 
not guilty. 
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I turn now to count three. The statute on which count three is based, 
so far as pertinent to your inquiry provides: That whoever knowingly re- 
ceives, conceals, sells or buys or in any manner facilitates the transporta- 
tion, concealment or sale of any narcotic drug after being imported or 
brought in, knowing the same to have been brought into the United States 
contrary to law, shall be punished as thereafter provided. 

Here again, heroin hydrochloride is a narcotics drug within the 
meaning of the statute. 

The law goes on further to state that the government does not have 
to prove every element of the offense, for if the defendant is shown to have 
possession of a narcotic drug, such possession shall be deemed sufficient 

evidence to authorize conviction unless the possession be explained 
to the satisfaction of the jury. 

In other words, if you find that the defendant had possession of the 
narcotic drug referred to in the indictment and in the District of Columbia, 
then from that fact alone you are at liberty to find a defendant guilty of the 
violation of the statute without anything more. 

Here again I say to you that unless you find the essential elements 
proven beyond a reasonable doubt as to count three, then you must find 
the defendant not guilty. 

If you find all of them proven beyond a reasonable doubt, then you 
may find the defendant guilty as to count three. 

You had your attention called to a principle of law known as aiding 
and abetting. In that regard you are instructed that the law provides that 
any person aiding and abetting a principal offender may be charged him- 
self as a principal. 


In order for you to find the defendant Henry Turner guilty of the 


| 
charges, it is not necessary, if the other essential elements be/ proven by 


the government beyond a reasonable doubt, for the government to show 
that this particular defendant, Henry B. Turner actually did sell 
or barter or give away the drug in question, but it is sufficient|if you find 
| 


that such defendant, Henry B. Turner, was acting in consort with one or 
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more of the other defendants who did so commit the offense charged. I 
mean, of course, the other defendant, John L. Turner. 


In other words, under the law a person who advises or connives in 


any criminal offense or aids and abets the principal offender is charged as 


a principal. Mere physical presence is not enough to constitute an aider 
and abettor. It is essential that the aider and abettor share in the criminal 
intent with the party who actually commits the offense. 

In your determination of the guilt or innocence of this defendant as 
to the three counts with which he is charged, you are Sworn that you will 
determine it on the evidence adduced from the witness stand and reasonable 
inferences to be deduced from proven facts which will not be motivated by 
any sympathy or bias or prejudice for or against the defendant. 

You are further instructed that your verdict in this case will be 
guilty or not guilty as to count one. Guilty or not guilty as to count two. 
Guilty or not guilty as to count three, and that your verdict must be unani- 

mous, 

Do either counsel have anything to add? 

MR. CAPUTY: I have nothing. 

MR. SHORTER: Nothing, Your Honor. 

THE COURT: If there be nothing from either counsel, the court 
will excuse the two alternate jurors with the thanks of government counsel 
and defense counsel and the court, the contingency for which you were se- 
lected not having occurred. 

When the two alternate jurors return from the jury room, it will 
be for you, Ladies and Gentlemen, to retire to the jury room, select your 
foreman and determine the guilt or innocence of the defendant. 

Your verdict will be guilty or not guilty as to count one. Guilty or 
not guilty as to count two. Guilty or not guilty as to count three. Your ver- 
dict must be unanimous. 

Does either counsel have anything to add at this point? 


If there be nothing further, you may retire to the jury room. 


* * * * * 


[Filed July 6, 1961] 


On this 6th day of July, 1961, came again the parties aforesaid, 
in manner as aforesaid, and the same jury as aforesaid in this cause, the 
hearing of which was respited yesterday; whereupon the said jury after 
hearing further of the evidence and instructions of the Court, the|alternate 
jurors are discharged and the jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that |the de- 
fendant is guilty as indicted. 

The defendant is commited to the District Jail and the case is re- 
ferred to the Probation Officer of the Court. 

By direction of 
Richmond B. Keech 
Presiding Judge 
Criminal Court #1 
Present: HARRY M. HULL, Clerk 
United States Attorney By John A. O'Brien 


OU SNe eA ees 
By Victor Caputy Deputy Clerk 
Assistant United States Attorney 


D. Copeland 
Official Reporter 


[Filed July 11, 1961] 
INFORMATION. AS TO PREVIOUS CONVICTIONS 


The United States Attorney, pursuant to Public Law 255, 82nd 
Congress Chapter 666, First Session in such case provided for informs 


the Court that the above-named defendant was convicted of a three-count 


indictment on July 6, 1961, and that this conviction is not a first offense, 
but a subsequent offense, the defendant having been previously convicted 
of the following offenses: 


That on or about September 10, 1940, in the District of Columbia 
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the defendant was indicted for a violation of the Marihuana Tax Act in 
Criminal Number 66404, pleaded guilty to counts one and two on Decem- 
ber 10, 1940, and was sentenced on January 10, 1941, to imprisonment 
for a period of four months to twelve months. 

That on or about October 22, 1940, in the District of Columbia, the 
defendant was indicted for a violation of the Marihuana Tax Act in Crim- 
inal Number 66679, pleaded guilty to counts one and two on December 10, 
1940, and was sentenced on January 10, 1940, to imprisonment for a period 
of four to twelve months. 

That on or about July 6, 1954, in the District of Columbia, the de- 
fendant was indicted for a violation of the Federal Narcotic Laws in Crim- 
inal Number 717-54, pleaded guilty to counts one, four and seven and was 
sentenced on October 8, 1954, to imprisonment for a period of twenty 
months to five years. 

That the said Henry B. Turner so convicted and sentenced in the 
above cases is the same Henry B. Turner who is charged in Criminal 
Case Number 467-61, now pending before this Court for sentencing. 


/s/ David C. Acheson 
United States Attorney 


/s/ Victor W. Caputy 
Assistant United States Attorney 


[Certificate of Service] 


[Filed July 25, 1961] 
JUDGMENT AND COMMITMENT 


On this 24th day of July, 1961, came the attorney for the govern- 
ment and the defendant appeared in person and by his counsel, John iA. 
Shorter, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty anda verdict of guilty of the offense of violation of Title 
26, United States Code, Sections 4705a, 4704a; Title 21, United States Code, 
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Section 174 as charged and the court having asked the defendant whether 
he has anything to say why judgment should not be pronounced, and no 
sufficient cause to the contrary being shown or appearing to the Court, 
IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 
IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Ten (10) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Richmond B. Keech 
United States District Judge. 


[Filed August 3, 1961] 
NOTICE OF APPEAL 
Name and address of appellant - Henry B. Turner, District of 
Columbia Jail. 
Name and address of appellant's attorney - John A. Shorter, Jr., 
508 - 5th St., N. W., Washington, D. C. 
Offense - Federal Narcotic Laws (26 U.S.C. 4705(a) , 4704(a); 
21 U.S.C. 174). | 
Concise statement of judgment or order, giving date, and any 
sentence - Verdict of guilty after jury trial, sentence of 10 years im- 
posed on all three counts of the indictment to run concurrent with each 


other. Sentence imposed July 24, 1961. 


Name of institution where now confined, if not on bail 4 District 


of Columbia Jail, 200 - 19th St., S.E., Washington, D.C. 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 
Date: August 2, 1961 /s/ Henry B. Turner, Appellant 


/s/ John A. Shorter, Jr. 
Attorney for Appellant. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA ao 
—_ 
No. 16622 
Henny B. TURNER, APPELLANT 
v. | 
Unrrep Srates or AMERICA, APPELLEE 


| 
APPHAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRIOT OF OOLUMBI. 


| 
DAVID C. ACHESON, 
United States Attorney. 
Na! 3. PAULSON, 
VICTOR W. CAPUTY, 
JOHN B. SCHMERTZ, Jr., 
Assistant United States Attorneys. 
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| 
United States Court of Appeals 
District of eas Circuit 


FILED yyy aziget 


QUESTION PRESENTED 


Where appellant’s trial counsel on cross-examination of an 
undercover police officer asked questions tending to weaken the 
identification of appellant by the officer and tending to raise 
the defense of entrapment, and where other evidence indicated 
close association with narcotic users was it not proper for gov- 
ernment counsel on re-direct examination to question the 
officer as to the time, place and circumstances of a prior obser- 
vation of appellant including the fact that appellant’s com- 
panions had been narcotic users? 


619907—61 (I) 


Counterstatement of the case 
Statutes involved. 

Summary of argument 
Argument: 

I. The trial court correctly admitted testimony on redirect as to 
appellant’s association with narcotic users as non-prejudicial 
rebuttal to the issues of identification and entrapment 
developed by appellant on cross-examination- - - 
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Anited States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


16622 
Henry B. TURNER, APPELLANT 
v. 


Unrrep STaTes OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a conviction on July 6, 1961 on a three- 
count indictment charging violations of Title 26, U.S. Code, Sec- 
tions 4705a and 4704a and Title 21, U.S. Code, Section 174. On 
July 11, 1961, an information was filed indicating that appellant 
had been convicted of violating the Marihuana Tax Act on two 
prior occasions and had once before been convicted of violating 
the Federal Narcotic Laws. Thereupon appellant was sen- 
tenced on July 25, 1961 to serve a term of ten years imprison- 
ment on each of the counts of the instant indictment, each 
term to run concurrently. 

According to the evidence, Private Joseph W. Heath, Nar- 
cotics Squad, Metropolitan Police Department, was working 
in an undercover capacity at about 4:40 p.m. on April 4, 1961 
when he met one John Turner, with whom the officer had had 
previous contacts, in the 1900 block of 14th Street, Northwest 
(J.A. 3, 4). Officer Heath first met John Turner in March of 
1961 when Heath first began associating with known narcotic 
users in the neighborhood of the 1900 block of 14th Street. 


(1) 
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Heath had made several purchases of narcotics from Turner 
prior to April4. (J.A.8). After Officer Heath began associat- 
ing with narcotic users in the guise of being a user himself, John 
Turner would meet him and ask if he were “looking,” a phrase 
meaning interested in buying narcotics (J.A.9). The officer 
would answer in the affirmative and John Turner would 
obtain narcotics and sell them to Heath (J.A.9). 

After meeting John Turner on April 4, Officer Heath and 
he had a conversation after which the officer drove Turner at 
his direction to the 1400 block of Girard Street, Northwest 
(J.A. 9). Upon their arrival, Heath gave Turner $6.00 of 
Metropolitan Police Department advanced funds. Turner left 
the officers’ car and entered an apartment house on the corner 
of 14th and Girard Street (J.A. 4, 10). When John Turner 
came back, appellant Henry Turner accompanied him. They 
both got into the front seat of the officer’s car, appellant in the 
middle next to Heath and John Turner on the outside. Apel- 
lant then said, “who do I give the stuff to?” Officer Heath 
replied, “I have got four coming.” Appellant then handed 
John Turner a number of gelatin capsules containing a white 
powder and stated that the latter was his “play brother” since 
they both had the same name. Appellant then asked for 75 
cents and Officer Heath supplied the money to appellant. 
Appellant and John Turner then got out of the car, the latter 
holding the capsules in his right hand all the time. As they 
stood by the open door of the car, John Turner said something 
to appellant, whereupon appellant left. John Turner got back 
into the car and handed Officer Heath four capsules containing 
a white powder. No written order was given for the capsules 
nor were they in or from a stamped package. After receiving 
the capsules, Heath drove John Turner to 15th and U Streets, 
Northwest. Heath then went home and made a preliminary 
field test on the capsules, obtaining a positive reaction. Later 
he put them in a cream-colored envelope and turned them over 
to Detective Paul in the presence of Detective Didone, both 
members of the Narcotics Squad (J.A. 4, 5, 10). 

On June 12, 1961, both appellant and John Turner were 
jointly indicted in a three-count indictment. On June 20, 
appellant pleaded not guilty. Appellant was tried alone on 
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July 5, 1961 since John Turner had not been apprehended at 
that time. 

In the course of the trial, appellant’s defense counsel cross- 
examined Officer Heath with respect to his prior acquaintance 
with appellant in the following manner: 

Q. Now, as you were riding up towards this location 
with Mr. John L. Turner, did he mention anyone’s 
name? A. No, sir, he did not. i 


* * * * * 


Q. He didn’t tell you who he was going to see, did he? 
A. No, sir. 

* * * * * 

Q. Now, prior to this had you ever been in the com- 
pany of—let me ask you this: Prior to this, had you 
ever said anything to Mr. Henry Turner? A. No, sir, 
T had not. 

Q. Had you ever been introduced to him, sir? A. No, 
sir (J.A. 10). 

* * * * * 

Q. Now, so far as you know—I am asking you inso- 
far as you know, were you known to Mr. Henry Turner? 
A. He had seen me. 

Q. That is not the question. Were you known to 
him? A. Well, how do you mean known? 

Q. Had you ever been introduced to him? A. No, I 
had not. . 

Q. Had he ever spoken to you, sir, had any conversa- 
tion with you? A. No conversation, no. 

Q. Had he ever seen you, sir, so far as you know with 
Mr. John Turner? A. Possibly because John Turner 
and I were together quite frequently. 

Q. Now, let me ask you this: Had you ever prior to 
this visited the Lotus Restaurant? A. No, sir, I had 
not; I have never been there. 

Q. Now, before, April 4, 1961, did you know that was 
where this defendant was working? A. No, sir, I did 
not. 
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Q. Had Mr. John Turner ever mentioned this defend- 
ant to you prior to April 4, 1961? A. I don’t recall 
(J.A. 11). 


* * Ad * * 


At the conclusion of the cross-examination by defense counsel, 
the Assistant United States Attorney then asked the following 
questions by way of redirect examination: 


Q. Had you ever seen Mr. Henry Turner prior to 
April 4, 1961? A. Yes, sir, I had. 

Q. About how many times had you seen him? A. I 
don’t recall the exact number of times. 

Q. Where did you see him? A. In the 1900 block of 
14th Street, Northwest. 

Q. And at the time that you had seen Henry Turner, 
was he alone or was he with someone else? A. With 
someone else. 

Q. With whom? A. I don’t recall the exact name, 
but I know they were known users of narcotics (J.A. 12). 


Defense counsel objected to the last question and, after a dis- 
cussion at the bench, the trial court made the following 
statement. 


The Court. I think it is material in relating to the 
setting of the case and because there is a question of him 
knowing what this man is doing and he knew this man, 
had seen him. I think it is part of the setting and 
particularly in light of the questions you put it looked 
to me, at least at one time, that you were going to raise 
the defense of entrapment. 

I don’t think you should go any further but I think 
what you did give was appropriate under the circum- 
stances (J.A. 13). 


At the end of the Government’s case, both defense and govern- 
ment counsel rested (J.A. 14). The Court then gave a general 
charge to the jury, including an instruction on the law of aiding 
and abetting. The jury retired and returned a verdict of 
guilty asindicted. This appeal followed. 


0 
STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence —Whoever fraudulently or 
knowingly imports or brings any narcotic drug into 
the United States or any territory under its control or 
jurisdiction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts in 
violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years 
and, in addition, maybe fined not more than $20,000. 
For a second or subsequent offense (as determined un- 
der section 7237(c) of the Internal Revenue Code of 
1954), the offender shall be imprisoned not less than 
ten or more than forty years and, in addition, may be 
fined not more than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the 
satisfaction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 

Title 26 U.S.C. § 4704(a)—General requirement provides: 

It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the 
original stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person in 
whose possession the same may be found. 
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Title 26 U.S.C. § 4705(a)—General requirement provides: 


It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on & form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


SUMMARY OF ARGUMENT 


Appellant contends that it was error to permit the govern- 
ment counsel on re-direct examination to elicit the fact that 
appellant was seen in the company of known narcotics users 
prior to the date of the crime. This contention is clearly 
wrong. Counsel for the defense had intensively cross-exam- 
ined the undercover police officer in order to bring out that, 
prior to the date of the crime, the officer had never been intro- 
duced to appellant, and had never spoken with him and that, 
on the day in question, John Turner did not mention appel- 
lant’s name nor did he tell the officer whom they were driving 
to meet. This questioning was an apparent effort to lay a 
foundation for an attack on the identification of appellant as 
well as for a defense of entrapment. It therefore became 
relevant and proper for government counsel on re-direct to 
bring out that the officer had seen appellant before in the 1900 
block of 14th Street, Northwest and that appellant happened 
to be in the company of narcotic users. 

Furthermore, there was no attempt to blacken appellant’s 
“character.” No evidence indicating prior crimes or arrests 
or @ bad reputation was introduced. The officer’s reply, in 
addition, revealed nothing the jury did not already know. 
Other evidence established that John Turner, a user himeelf, 
had associated with users in the 1900 block of 14th Street, that 
appellant was a “play brother” and hence, a close associate of 
John Turner, and, finally, that the place the officer saw appel- 
lant was the 1900 block of 14th Street. Thus, the fact that 
appellant was seen in that location with narcotic users pre- 
sented nothing new to the jury and thus failed to prejudice 
appellant. 


7 
ARGUMENT 


The trial court correctly admitted testimony on redirect as- 
to appellants association with narcotic users as non-preju- 
dicial rebuttal to the issues of identification and entrap- 
ment developed by appellant on cross-examination 


Appellant’s sole allegation of error is that the trial court. 
failed to sustain his objection to government counsel’s ques- 
tion to the undercover police officer on re-direct examination 
as to the identity of the persons with whom the officer had seen 
appellant prior to April 4, 1960. The officer replied that he: 
could not recall the exact names but that they were 
users of narcotics. Appellant classifies this as an issible 
effort by the government to blacken the character of appellant. 
in its case in chief. This contention is clearly fallacious. On 
the contrary, the inquiry had nothing to do with the “char- 
acter” of appellant but instead constituted a relevant effort to- 
rebut apparent theories of the defense developed in the pre- 
ceding cross-examination of the witness and produced no 
substantial prejudice to appellant. 

In the first place, the question and answer were strictly 
relevant to issues sought to be raised by the defense on cross- 
examination. As indicated by the extracts contained in appel- 
lee’s counterstatement, appellant’s trial counsel had intensively 
questioned the police officer as to his acquaintance with the 
appellant prior to the date of the crime. Counsel’s questions. 
and the officer’s answers tended to indicate that, on April 4, 
the officer did not hear the appellant’s name mentioned, that. 
John Turner did not tell the officer whom he was.going to see, 
that the officer had never been introduced to appellant nor had 
he had a conversation with him. At this point in the trial, 
government counsel was justified in concluding that the de- 
fense was both laying a foundation for an attack on the identi- 
fication of appellant by Officer Heath and was endeavoring to 
show that the officer had no basis for a reasonable suspicion 
that appellant was engaged in the narcotics traffic within the: 
doctrine of Childs v. United States, 105 U.S. App. D.C. 342, 
267 F. 2d 619 (1958) cert. denied 359 U.S. 948. Acting upon 
this reasonable assumption, therefore, government counsel, on 


t 


m 
— 
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re-direct examination, immediately inquired whether the officer 
had ever seen appellant before April 4, how many times the 
officer had seen him, whether appellant was or was not alone 
and, finally if with others, who they were. Since the officer did 
not recall the exact names, the officer could only respond that 
they were “known users of narcotics”, that is to say, some of 
the persons he had been investigating for several weeks in the 
4900 block of 14th Street, Northwest. In this context, there- 
fore, the epithet “known users of narcotics” was not an attempt. 
to blacken appellant’s character but an effort to indicate the 
approximate identity of the persons with whom appellant hap- 
pened to be at the time the officer saw him on 14th Street. 
While this incidentally mentions that appellant was not with 
the best company, it was the only way the officer could be 
specific in describing the time, place and circumstances of his 
prior observation of appellant. Appellant would apparently 
require that a police officer, under these circumstances, be 
limited to vague generalities or to a mere “yes” or “no” answer 
as to whether he had seen appellant before. Such a rule would, 
however, deprive the government of its right to effective re- 
| direct examination on the pertinent issue of identification. It 
would preclude the adequate rehabilitation of this testimony 
which might have been weakened by cross-examination and 
would leave the jury with the idea that April 4 was the first 
and only time the officer had seen the person with the capsules 
whom the witness later identifies as having been the 
appellant. 

Furthermore, it was also reasonable for government counsel 
to conclude that appellant’s trial counsel was laying a founda- 
tion for the defense of entrapment. The tenor of the cross- 
‘examination also indicated that the officer had no prior deal- 
ings with appellant at all and that, thus, Officer Heath would 
have no basis for a reasonable suspicion that appellant was 
predisposed to engage in narcotics traffic. Under this theory, 
also, the fact of association with known narcotic users would 
be relevant by way of rebuttal. The record indicates that the 
trial judge was also under the impression that appellant was 
Jeading up to entrapment (J.A.13). At that stage of the trial, 
neither the court nor government counsel knew whether ap- 
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pellant would take the stand. When, however, counsel assured 
the court that he was not raising entrapment, the court, with- 
out objection from: the government, precluded further inquiry 
into prior dealings between Officer Heath and appellant (J.A.- 
13). Even though re-direct examination of a government wit- 
ness incidentally reveals the commission of a prior felony by a 
defendant, it does not constitute error if it tends to defeat 2 
theory of the defense or to rebut an issue raised by the defense 
iSsepraey v. United States, 79 App. D.C. 26, 142 F. 2d 85, 5 

“&” (1944). Cf. Shettel v. United States, 72 App. D.C. 352, 112 
F. 2d 34 (1940), Means v. United States, 62. App. D.C. 118, 65 
F. 2d 206 (1933). Thus, the prosecutor’s questions were rele- 
vant and in good faith, and the trial court correctly overruled 
appellant’s objection. 

Furthermore, the non-inflammatory nature of the officer’s 
answer proves that it is not “character” evidence at all in the 
sense used in Michelson v. United States, cited in appellant’s 
brief. The fact that appellant was seen in the company of 
known narcotic users does not come within the class of “prior 
trouble with the law, specific criminal acts, or ill name among 
his neighbors” which the government may not attempt to prove 
until a defendant’s general reputation or character is placed in 
issue. Appellant’s whole line of argument to the contrary was 
rejected in the analogous case of Touhy v. United States, 88 F. 
2d 930, 935 (8th Cir. 1937). There a police officer testified he 
saw the defendant and his brother with ten or eleven others 
and that he told defendant’s brother in appellant’s presence 
that the neighborhood was no place for them and to get out and 
clean his gang up. It was there argued on appeal that this im- 
plied that the defendant was guilty of other crimes and was a 
racketeer. The Court of Appeals, however, branded this inter 
pretation as “strained”, “farfetched” and “hypercritical” an 
stated that the testimony fell far short of implying that th 
defendant was guilty of other crimes. Similarly, the testimony 
in this case carries no danger of “overpersuading” the jury. 

In addition, the officer’s answer obviously revealed nothing 
to the jury they did not already know from evidence uncom- 
plained of. Officer Heath had already told the jury that he had 
met John Turner in the company of narcotic users in the 1900 
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block of 14th Street, Northwest (J.A. 7,8). There was also 
testimony that appellant referred to John Turner as his “play 
brother”, indicating a close friendship or association (J.A. 5). 
On re-direct examination, Officer Heath had stated, without 
objection by appellant, that he had seen appellant also in the 
1900 block of 14th Street, Northwest (J, A. 12). The inference 
from these items of testimony is almost inescapable that ap- 
pellant must have at one time or another associated with nar- 
cotic users on 14th Street. Thus, no new facts were revealed 
by the question and answer in issue here. Since the mere fact 
of presence in the company of narcotic users was not inflam- 
matory and was already before the jury, the additional mention 
of it on re-direct can hardly be classed as prejudicial. 

Since the question and answer constituted relevant evidence 
of a nonprejudicial nature, the trial court’s denial of appel- 
lant’s objection was correct. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Davip C. ACHESON, © 


United States Attorney. 
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